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Michael P. Mauzy, Acting Directo \\/
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Dear Mr. Mauzy:

‘ ¥'s authoxity to adopt these technical
policy statements. The Committee has pointed out that under
saction 17 of the Environmental Protection Act (Ill. Rev. Stat.

1977, ch. 111 1/2, par. 1017) the Pollution Control Board has
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the authority to adopt regulations concerning public water
supplies and that the Board may not redelegate its authority
to the Environmental Protection Agency.

The Pollution Control Board has not redelegated its
authority to adopt public water supply regulations to the
Agency. Rule 212A of the Board's rules and regulations on
public water supplies provides as follows:

“A. The Agency may adopt criteria, published

-+ in the form of Technical Policy Statements,

fox the design, operation, and maintenance

of public water supply facilities as necessary

to insure safe, adegquate, and clean water,

These criteria shall be revised from time to

time to reflect current engineering judgment

. and advances in the state of the art."

Rule 2127 is a dizective from the Board to the Agency consistent
with the Agency's statutory authority to administer the pro-
visions of the Environmental Protection Act relating to public
watexr supplies and the public water supply regulations of the
Pollution Control Board. In its opinion on the r,egulatigm
for public water supplies, the Board discussed Rule 212A. The
Board explained that Rule 212A did not redelegate the Board's
rule-making authority to the _Meucy and that the Agency's

taechnical policy statements wem‘ intended to inform the owners

of public water supplies as to how the Agency administers the
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Board's regulations. The Board's opinion reads in pertinent

part:

*Technical policy statements are the tools of =
the Agmcy to allow the proper administration of

‘these ruies. These astatements detail what will be

required of a public water supply 20 as to comply
with these rules, and serve as a guide for propex
construction and operation of facilities. Guide-.
liaes are also incorporated for the proper minimum
chlorine residuals, fluoridation procedures, safety

- precautions, and any other pertinant specifications

(E. 23. 943).

Cextain witneasses axpmssed a fear that
technical policy statements would allow the Agency
to dictate all facets of public water supply and
potentially interfere with normal maintenance (Ex.
29, P. 6, R, B60). This fear is unfounded. 1In the
first instance, Rule 212 (8) allows ample time for
public comment. In the second instance, if an owner
of a public water supply feels that a condition to
his permit was incorporated on the basis of an
unjust technical policy statement, his appeal to

" the Illinois Pollution Control Board could very

well raise this point. Technical policy statements

- have been used in other divisions of the Environ- -

mental Protection Agency., and would appear to be
working satisfactoxrily.” : ,

-Even without Rule 2124, the Agency has the statutosy

authority to adept technical policy statements concerning public

water supplies. Sectien 15 of the Environmental Protect ion Act

(I1l, Rev. Stat. 1977, ch. 11l 1/2, par, 1015) reguires

owners of public water supplies to submit plans and specifi-

cations for any public water supply installations, changes, or
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additions to the Envixonmental Moteeti.én Agéhcy. Section 156
of the Aet (Ill, Rev. Stat. 1977, ch. 111 1/'2; par. 1016)
authorizes the Agency to .apprwa-plans and specifications on
the basis of sanitary guality, minerzl quality and adequacy
of the water supply. The Agency is also authorized to reguest
ovnere of public watex supplies which are operating to submit
 sawmples of water and reports of operation. (Ill. Rev. Stat.
1977, ch. 111 1/2, par. 1019.) The Agency's technical policy
étatamnts inform the owners of public supplies az to how the
Agency carries out its duty to approve and nomitor public
water supplies. |

m addition to its specific authority to approve
and monitor public water supplies, the Agency has general
authority to administer the wxmit system established by the
regulations af the Pollution Control aoméd. SQeﬁ.icn 4(g) of
the Bnvironmental Protection Act (Ill. Rev. Stat. 1977, ch.
111 1/2, par. 1004(g)) piwi&ea as follows:

“(g) ‘The Agency shall have the duty to
administer, in accord with Title X of this Act,
such permit and certification systems as may de

eatablished by this Act or by regulations adopted
thereunder,” ‘ o

Title X of the Act includes section 39(a) (Ill. Rev. Stat. 1977,
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ch. -111'-»1,/_’.2. par. 103%(a)). Section 39(a) reads in pertinent
part: - - |

‘ "(a) When the Board has by regulation required
- a permit for the comstructiom, installation, or
operation of any type of facility, equipment, vehicle,
- vessel, or aircraft, the applicant shall apply to the
- Agency for such permit and it shall be the duty of
~ the Agency to issue such 2 permit vpon proof by the
applicant that the facility, eguipment, vehicle,
vessel, or aircraft will not cause a violation of
this Act or of regulations hereunder. The Agency
~ shall adopt such procedures as are mecessary to
garry out its duties under this Section. 1In
granting permitz the Agency may impose such
conditions as may be necessary to accomplish the
. purposes of this Act, and as axe nut inconsistent
with the regulations promulgated by the Bcard here-
- unde:. * * % (BEmphasis added.)

. The Board has established a permit system for public
wat.e,t supplies. RAccording to section 4(g), the Achy_a@- |
mini;.st-més‘.véhis system: and, aacmdinq t'o,aem:.i'o‘n 39(&3_).;_ the
Agency is required to adopt procedures that are necessary to
administer the issuance of éublic water supply permits. The
Agency:‘é teéhnieal éoliey st,atgmm_:s are necessary in ordex
to administ,er, the Board's .permﬂ:' requirement 'fm_r ‘public watex
sumi'ligé{ '.i‘hesé» statements p,r.,avide, the owners of public water
supplies with a clear set of guidelines as, to how the Agency
administers the Boétdi's reg’ﬁlatlima. 'i'he Board .reta.ins its

rule-making authority. As pointed out in the Board's opinion
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en Rule 212A, an owner of a public water supply who believes
that the Agency's technical policy statements incarrectly
administer the Board's regulations, may appeal to the Board.
The Board may then examine whether the Agency's technical
policy statements are in accord with the intention of the
Board's regulations . | |
‘It is, therefore, my opinion that the Pollutiocn

Control Board has not redelegéta‘d its au&hoﬂtj to adopt
regulations concerning public Qatier supplies to the Envicon~
mental Protection Agency. The Agency's statutory'paw_azs to
approve and mmitar public water suppliies and to aﬁminwter‘
the aoai'di's_ permit requirements -';nthorize 'thfa Agency to
adopt technical policy statementz for public watex supplies.

| | This conclusion is .squorlte‘a by the analysis in |

U. S. Steel Corp. v. Pollution Control Board (1977), 52 Ill.

App. 3d 1, 9. In that case it was contended that'_ the Bouard's
Rule 210 () (6) redelegated the Board's authori'ty to set
efflﬁept‘ standards and conditions to the Agency. The couxt
disagreeﬁ witfx that contention and wj.t:h the earliexr finding

of invalidity in Pea Coal Co. v. Pollution Control Board

(1976), 36 Ill. App. 3@ 5, 20. The court in U. S. Steel he1d
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that Rule 910(a) (6) was not a redelegation of the Board's
rule~-making authority but was, instead, a directive to the
Enviranmental Protection Agency to carry out the Agency's
statutory power to set the conditions and terms for the
issuance of National Pollut'ian Discharge Elimination System
pexmits, Rule 212A of the Board's rules and regulations on
public water supplies, similarly, is not a redelegation of
the Board's authority to regulate public water supplies.
'Rule 212A is merely a directive to the Environmental Protection
Agency to exercise the Agency's etatutory authority to adopt
technical policy at}étmnts concerning public water supplies.

Very truly yours,

ATTORNEY GENERAL




